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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) - A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods,e%to any country or territory outside
India of on excisable material used in the manuf Ctﬁ?ecc@ ) ,goods which are exported to any
O

. . . 4r Sy
country or territory outside India. %
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under and such order is passed by the

Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount invoived is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other

than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of

the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal .to ?he Appellapt
Tribunal or the one application to the Central Govt. As the case .,f%x-g* e, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. ﬁcam&%}
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amotnt
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

0) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”

. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and.Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Good§ and Seryxces Tax
(Compensation to States) Act, 2017, may file an ap ' e appropriate authority.
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ORDER IN APPEAL

M/s. Oswal Infrastructure Ltd., Block No. 258, Village Ola, Ta. Kalol
(hereinafter referred to as ‘appellants’) have filed the present appeal against
the Order-in-Original number AHM-CEX-003-ADC-AJS-006-18-19 dated
04.10.2018 (hereinafter referred to as ‘impugned order’) passed by the
Additional Commissioner, Central GST & Central Excise, Gandhinagar
(hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that on the basis of information that
the appellants were indulged in the activity of evasion of Central Excise duty
and Service Tax, a search was conducted at two premises of the appellants.
One premises was at village Ola (mentioned above) and the other one was at
123/3, Ravi Industrial Estate, Bileshwarpura, Kalol-Mehsana Highway,
Chhatral. During the course of search, some discrepancies were noticed and
accordingly, a show cause notice, dated 28.04.2017, was issued to the
appellants. Said show cause notice was adjudicated by the adjudicating
authority, vide the impugned order. The adjudicating authority confirmed the
demand of £9,95,981/- (Works Contract Service ¥ 5,88,896/- + Rent-a-Cab
Service ¥64,333/- + Manpower Supply Service <3,42,752/-) under Section
73(1) of the Finance Act, 1994 and ordered to appropriate the amount of 3
6,58,500/- already paid by the appellants. The adjudicating authority further
demanded interest under Section 75 of the Finance Act, 1994 and ordered to
appropriate the interest of 71,598/~ already paid by the appellants. He
imposed penalty under Section 78 of the Finance Act, 1994 amounting to <.
9,95,981/- and ordered to appropriate the penalty of I43,940/- already paid
by the appellants. The adjudicating authority further confirmed demand of
wrong availment of Cenvat credit amounting to T 24,35,862/- (T91,112/- +
¥ 20,15,110/- + ¥ 6,489/- + X 3,23,151/-) under Section 73(1) of the
Finance Act, 1994 and imposed interest and penalty under Section 75 and 78
respectively of the Finance Act, 1994. The adjudicating authority also
imposed penalty under Section 77(1) and 77(2) of the Finance Act, 1994,
amounting to ¥ 10,000/- each. He charged late fee of < 500/- in respect of
ST-3 returns for the period of October 2013 to March 2014, under Section 70
of the Finance Act, 1994. The adjudicating authority also charged late fee of
Z300/- in respect of ER-1 return for the month of March 2013, under Rule
12 of the Central Excise Rules, 2002. The adjudicating authority confirmed
dermand of interest of <6,66,461/- and 196,544/~ under Section 75 of the
Finance Act, 1994 for delayed payment of Service Tax of £98,30,096/- and
T 14,30,000/- respectively and ordered to appropriate the said amounts of
interest already paid by the appellants. The above demands were raised
against the Bileshwarpura unit of the appellants. Finally, the adjudicating
authority confirmed demand of late fee of Z.40,000/- (@ < 20,000/- per
return) in respect of ST-3 return for the periods of October 2012 to March
2013 and April 2013 to May 2013 of their Ola unit under Section 70 of the

Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellants preferred the
present appeal before me. The appellants argued that they are not liable to
pay Service Tax under Reverse Charge Mechanism, pertaining to Works
Contract Services, Rent-a-Cab Service and Manpower Supply Service
amounting to % 9,95,981/-. Regarding Rent-a-Cab service, the appellants
quoted that the vehicles were hired not on Km basis but on monthly rent and
thus, cannot be treated as Rent-a-Cab service. Moreover, they had
purchased diesel from the ser m)ﬂ er and on the same, Service Tax
cannot be charged. Regardi NEHe PContract Services, the appellants
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claimed that same was not in nature of Works Contract and was of service
simpliciter contracts. Regarding Manpower Supply services, the appellants
argued that the service providers provided the service in the nature of
construction activity. Under the said activity, payment made to the service
providers was not related to number of laboures supplied but quantum of
work carried out. Further, the workers of the service providers were not
under the superintendence or control of the appellants. Regarding the issue
of wrong availment of Cenvat credit, the appellants stated that they were
eligible for the said Cenvat credits except the one amounting to <o1,112/-
where, the appellants had not availed the same but entered in their books of

account.

4. Personal hearing in the case was granted on 01.05.2019 wherein Shri
Bishan Shah, Chartered Accountant, appeared before me, on behalf of the
appellants, and reiterated the contents of the grounds of appeal. He also
submitted a synopsis of the entire issue.

5. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral submissions made by the
appellants at the time of personal hearing. I find that the case has several
issues and therefore I take up all the issues serially.

6. The very first issue deals with the demand of <9,95,981/- pertaining
to Works Contract Service, Rent-a-Cab Service and Manpower Supply
Service. Regarding the Rent-a-Cab Service, the appellants claimed that the
vehicles were hired on monthly rent and not on km basis and they had
purchased diesel and hence, they are not liable for Service Tax. However, no
such clarification is given in the definition of Rent-a-Cab Service. Rent-A-Cab
Service means renting of any motor vehicle designed to carry passengers. As
per Finance Act, 1994 the relevant definitions contained in Section 65 are as

follows;

“Section 65(105)(o) — ‘taxable service’ means any service provided or
to be provided “to any person, by a ‘rent-a-cab scheme operator’ in
relation to the renting of a cab.”

Section 65(91) - rent-a-cab scheme operator means any person
engaged in the business of renting of cabs.

Section 65(20) - Cab means -
(i) a motorcab, or
(i) a maxicab, or

(iif) any motor vehicle constructed or adapted to carry more than twelve
passengers, excluding  the  driver, for hire or reward:
provided that the maxicab referred to in sub-clause (ii) or motor vehicle
referred to in sub-clause (iii) which is rented for use by an educational
body imparting skill or knowledge or lessons on any subject or field,
other than a commercial training or coaching centre, shall not be
included within the meaning of cab.”

For the purposes of abatement and reverse charge mechanism, the service
of renting of motor vehicle designed to carry passengers, has been
specifically provided. And as per _LUWEs 'of interpretations under Section
66F(2), where a service is capab*l@@ff@jflfe; tial treatment for any purpose
based on its description, the - \%\e g_)&} O“"@*s ription shall be preferred over
a more general description. THuUs s [anYepErsq
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negative list under Section 66D and also not exempted
vide Notification number 25/2012-ST dated the 20.06.2012 is covered in the
description of rent-a-cab service. It can be clearly seen that renting
of any motor vehicle (and not just a cab/taxi) is included. It means it
includes renting of motor cars, motor cabs, maxi cabs, mini buses, buses and
all other motor vehicles which are designed to carry passengers, irrespective
of its passenger carrying capacity. It is pertinent to mention that as per
declared service under Section 66E(f), the levy of Service Tax is attracted on
transfer of goods by way of hiring, leasing, licensing or in any such manner
without transfer of right to use such goods. But nowhere it is distinguished as
to whether it is hired for fixed period or on km basis. Moreover, prior to 01-
07-2012, i.e. in the positive list approach of taxation, various courts held
that such services are in the nature of ‘transportation service’ provided to the
customer wherein neither the possession, not the control has been given to
the customer and Service Tax not attracted. In the case of Kuldip Singh Gill
Vs. CCE [2006(3) STR 689], [STO-2005-CESTAT-324] the Tribunal had
observed that the vehicle running on kilometre basis are not liable to Service
Tax. Also, In the case of RS Travels Vs. CCE [2008 (12) STR 27] [(2008) 15
STT 437 (New Delhi — CESTAT)], where the Tribunal observed that the cab
operator providing cab with driver for going from one place to another either
on kilometre basis or lump sum basis based on the distance is that of a
transportation service and observed that no Service Tax is payable as the
control over the vehicle is with the rent-a-cab operator. Similar view was
taken in the case of Surya Tours & Travels Vs. CCE [2008 (10) TMI 123 -
CESTAT, NEW DELHI]. However, all these judgments are with respect to rent
a cab scheme operator service which hada statutory definition under Section
65(91) and is no more applicable in the negative list regime. Thus, in my
view, all such services which were earlier termed as transportation service
are now liable to Service Tax as rent-a-cab service.

Regarding the issues of Works Contract Services and Manpower Supply
Services, the contention of the appellants is not supported by any
documentary evidence. Therefore, in absence of any agreement copy or
memorandum between the appellants and various service provider, all the
arguments tabled before me seem to be afterthought on the part of the
appellants and hence I set aside the arguments of the appellants and
consider that the adjudicating authority has rightly confirmed the demand of

<9,95,981/-.
7. Regarding the issue of confirming demand of wrong availment of

Cenvat credit amounting to < 24,35,862/—, I have gone through the
allegation of the adjudicating authority and the argument of the appellants. I

find that the appellants have countered the allegation of the adjudicating -

authority without any supporting documentary evidence. Mere verbal
statement has no locus standi in the eyes of law. The argument of the
appellants, once again, sounds more like afterthought then genuine. In view
of the above, I reject the contention of the appellants and accept the version
of the adjudicating authority. Regarding rest of the issues, I find that the
appellants have not challenged the decision of the adjudicating authority and
therefore, I believe that the appellants have accepted the same.

8. In view of the discussion held above, I do not intend to interfere with
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9. The appeal filed by the appellants stands disposed off in above terms.
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CENTRAL TAX (Appeals),
AHMEDABAD.
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CENTRAL TAX (APPEALS),

AHMEDABAD.

To,

M/s. Oswal Infrastructure Ltd.,

Block No. 258,

Ahmedabad-Méhsana Expressway, Village Ola,
Ta. Kalol-382 740.

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Gandhinagar.

3) The Additional Commissioner, Central Tax, Gandhinagar.

4) The Dy./Asst. Commission'er, Central Tax, Div-Kalol, Gandhinagar.
5) The Asst. Commissioner (System), Central Tax, Gandhinagar.

6) Guard File.

\_7) P.A. File.







